a b~ WO N

10
11
12
13
14
15
16
17
18
19

ENGROSSED SUBSTI TUTE HOUSE BI LL 1934

State of WAshi ngton 63rd Legislature 2013 Regul ar Session
By House Judiciary (originally sponsored by Representatives
Pedersen, Nealey, Hope, Kagi, Johnson, Goodnman, Hansen, Owall,
Poll et, Roberts, Appleton, Hunt, Maxwell, O nsby, Jinkins, G een,
Morrell, Carlyle, Seaquist, Haigh, Hudgins, Pettigrew, Tarleton,
Sells, Smth, Reykdal, Sawer, Morris, Dunshee, Magendanz, Hunter,
Wlie, Liias, Fitzgibbon, Fagan, Upthegrove, Farrell, Takko, Ryu,
Riccelli, Bergquist, Freeman, Habib, Van De Wge, Haler, dibborn

Sul l'ivan, Walsh, Tharinger, Moeller, Blake, Cody, Springer, Lytton,
McCoy, Stanford, Mdscoso, Fey, and Santos)

READ FI RST TI ME 02/ 22/ 13.

AN ACT Relating to granting all persons who have an ongoing and
substantial relationship with a child, including but not limted to
grandparents, the right to seek visitation with that child through the
courts; anmendi ng RCW 26.10. 160; adding a new chapter to Title 26 RCW
and repeal i ng RCW 26. 09. 240.

BE | T ENACTED BY THE LEGQ SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. (1) A person who is not the parent of the
child may petition for visitation with the child if the person has
est abl i shed an ongoi ng and substantial relationshipwth the child.

(2) For the purposes of this chapter "parent”" neans a fit
bi ol ogi cal, adoptive, or adjudicated parent.

(3) A person has established an ongoing and substantial
relationship with a child if the person and the child have had a
relationship fornmed and sustai ned through interaction, conpanionship,
and mutuality of interest and affection, wthout expectation of
financial conpensation, with substantial continuity for at |east two
years unless the child is under the age of two years, in which case
there nmust be substantial continuity for at least half of the child's
life, and with a shared expectation of and desire for an ongoing
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rel ati onship. An ongoing and substantial relationship my not be
established solely on the basis of a relationship with the child that
results fromthe person acting in a paid or volunteer service provider
rol e, such as teacher, counselor, coach, or child care provider

NEW SECTION. Sec. 2. (1) A petition for visitation under section
1 of this act nust be filed in the county where the child primarily
resi des.

(2) The petitioner may not file a petition for visitation nore than
once, unl ess:

(a) At least two years have passed since the final order issued on
the previous petition for visitation; and

(b) The petitioner shows there has been a substantial change in
ci rcunstances of the nonnoving party or the child based on facts that
have arisen since, or facts that were unknown to the court at the tine
of, the order issued on the previous petition for visitation.

(3) The petitioner nust file with the petition an affidavit
al l eging that:

(a) Arelationship with the child that satisfies the requirenents
of section 1 of this act exists or existed before interference by the
respondent; and

(b) The child would likely suffer harmor the substantial risk of
harmif visitation between the petitioner and child were not granted.

(4) The petitioner shall set forth facts in the affidavit
supporting the petitioner's requested order for visitation.

(5) The petitioner shall serve notice of the filing to each person
having | egal custody of, or court-ordered residential tinme with, the
child. A person having legal custody or residential time may file an
opposi ng affidavit.

(6) If, based on the petition and affidavits, the court finds that
it is nore likely than not that visitation will be granted, the court
shal |l hol d a hearing.

(7) The court may not enter any tenporary orders to establish
enforce, or nodify visitation under this section.

NEW SECTION. Sec. 3. (1)(a) At a hearing pursuant to section 2(6)
of this act, the court shall enter an order granting visitation if it
finds that the child would likely suffer harmor the substantial risk
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of harm if visitation between the petitioner and the child is not
granted and that granting visitation between the child and petitioner
is in the best interest of the child.

(b) An order granting visitation does not confer upon the person
the rights and duties of a parent.

(2) In making its determnation, the court shall consider the
respondent's reasons for denying visitation. It is presuned that afit
parent's decision to deny visitation is in the best interest of the
child and does not create a likelihood of harmor a substantial risk of
harmto the child.

(3) To rebut the presunption, the petitioner nust prove by clear
and convi ncing evidence that the child would likely suffer harmor the
substantial risk of harmif visitation between the petitioner and the
child were not granted.

(4) If the court finds that the petitioner has net the standard for
rebutting the presunption, or if there is no presunption because no
parent has custody of the child, the court shall consider whether it is
in the best interest of the child to enter an order granting
visitation. The petitioner nust prove by clear and convi nci ng evi dence
that visitation is in the child s best interest. In determning
whether it is in the best interest of the child, the court shall
consi der the foll ow ng, nonexclusive factors:

(a) The love, affection, and strength of the current relationship
between the child and the petitioner and how the relationship is
beneficial to the child;

(b) The length and quality of the prior relationship between the
child and the petitioner before the respondent denied visitation,
including the role performed by the petitioner and the enotional ties
t hat exi sted between the child and the petitioner;

(c) The rel ationship between the petitioner and the respondent;

(d) The love, affection, and strength of the current relationship
bet ween the child and the respondent;

(e) The nature and reason for the respondent's objection to
granting the petitioner visitation;

(f) The effect that granting visitation wll have on the
rel ati onship between the child and the respondent;

(g) The residential time-sharing arrangenments between the parties
having residential tine wth the child;

p. 3 ESHB 1934
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(h) The good faith of the petitioner and respondent;

(1) Any history of physical, enotional, or sexual abuse or negl ect
by the petitioner, or any history of physical, enotional, or sexua
abuse or neglect by a person residing with the petitioner if visitation
woul d involve contact between the child and the person with such
hi story;

(j) The child's reasonable preference, if the court considers the
child to be of sufficient age to express a preference;

(k) Any other factor relevant to the child s best interest; and

(I') The fact that the respondent has not |ost his or her parental
ri ghts by bei ng adjudi cated as an unfit parent.

NEW SECTION. Sec. 4. (1)(a) For the purposes of sections 1
through 3 of this act, the court shall, on notion of the respondent,
order the petitioner to pay a reasonable anmount for costs and
reasonabl e attorneys' fees to the respondent in advance and prior to
any hearing, wunless the court finds, <considering the financial
resources of all parties, that it would be unjust to do so.

(b) Regardless of the financial resources of the parties, if the
court finds that a petition for visitation was brought in bad faith or
W t hout reasonable basis in light of the requirenments of sections 1
through 3 of this act, the court shall order the petitioner to pay a
reasonabl e amount for costs and reasonable attorneys' fees to the
respondent.

(2) If visitation is granted, the court shall order the petitioner
to pay all transportation costs associated with visitation.

NEW SECTION. Sec. 5. (1) A court may not nodify or term nate an
order granting visitation under section 3 of this act unless it finds,
on the basis of facts that have arisen since the entry of the order or
were unknown to the court at the tine it entered the order, that a
substanti al change of circunstances has occurred in the circunstances
of the child or nonnoving party and that nodification or term nation of
the order is necessary for the best interest of the child.

(2) The petitioner nust file a petition for nodification or
termnation in the county where the child primarily resides.

(3) The petitioner nust file with the petition an affidavit
alleging that, on the basis of facts that have arisen since the entry
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of the order or were unknown to the court at the tinme it entered the
order, there is a substantial change of circunstances of the child or
nonnovi ng party and that nodification or termnation of the order is
necessary for the best interest of the child. The petitioner shall set
forth facts in the affidavit supporting the petitioner's requested
order.

(4) The petitioner shall serve notice of the petition to each
person having |egal custody of, or court-ordered residential tinme or
court-ordered visitation with, the child. A person having |egal
custody or residential or visitation tinme may file an opposing
affidavit.

(5) If, based on the petition and affidavits, the court finds that
it is nore likely than not that a nodification or termnation wll be
granted, the court shall hold a hearing.

(6) The court may award reasonable attorneys' fees and costs to
ei ther party.

Sec. 6. RCW 26.10.160 and 2011 ¢ 89 s 7 are each anended to read
as follows:

(1) A parent not granted custody of the child is entitled to
reasonabl e visitation rights except as provided in subsection (2) of
this section.

(2)(a) Visitation with the child shall be limted if it is found
that the parent seeking visitation has engaged in any of the foll ow ng
conduct: (i) WIIful abandonnent that continues for an extended peri od
of time or substantial refusal to perform parenting functions; (ii)
physi cal, sexual, or a pattern of enotional abuse of a child; (iii) a
hi story of acts of donestic violence as defined in RCW 26. 50. 010(1) or
an assault or sexual assault which causes grievous bodily harmor the
fear of such harm or (iv) the parent has been convicted as an adult of
a sex of fense under

(A) RCWO9A.44.076 if, because of the difference in age between the
of fender and the victim no rebuttable presunption exists under (d) of
this subsection;

(B) RCWO9A.44.079 if, because of the difference in age between the
of fender and the victim no rebuttable presunption exists under (d) of
this subsection;

p. 5 ESHB 1934
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(CO RCWO9A 44.086 if, because of the difference in age between the
of fender and the victim no rebuttable presunption exists under (d) of
this subsection;

(D) RCWO9A. 44. 089;

(E) RCWO9A. 44, 093;

(F) RCWO9A. 44. 096;

(G RCWO9A 64.020 (1) or (2) if, because of the difference in age
bet ween the offender and the victim no rebuttable presunption exists
under (d) of this subsection;

(H) Chapter 9.68A RCW

(1) Any predecessor or antecedent statute for the offenses listed
in (a)(iv)(A) through (H) of this subsection;

(J) Any statute from any other jurisdiction that describes an
of fense anal ogous to the offenses listed in (a)(iv)(A) through (H) of
t his subsecti on.

This subsection (2)(a) shall not apply when (c) or (d) of this
subsection applies.

(b) The parent's visitation with the child shall be limted if it
is found that the parent resides with a person who has engaged in any
of the follow ng conduct: (i) Physical, sexual, or a pattern of
enotional abuse of achild; (ii) a history of acts of donestic viol ence
as defined in RCW 26.50.010(1) or an assault or sexual assault that
causes grievous bodily harm or the fear of such harm or (iii) the
person has been convicted as an adult or as a juvenile has been
adj udi cated of a sex offense under:

(A) RCWO9A 44.076 if, because of the difference in age between the
of fender and the victim no rebuttable presunption exists under (e) of
t hi s subsection;

(B) RCWO9A. 44.079 if, because of the difference in age between the
of fender and the victim no rebuttable presunption exists under (e) of
t his subsection;

(CO RCWO9A 44.086 if, because of the difference in age between the
of fender and the victim no rebuttable presunption exists under (e) of
t hi s subsection;

(D) RCWO9A. 44. 089;

(E) RCWO9A. 44, 093;

(F) RCWO9A. 44. 096;
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(G RCWO9A 64.020 (1) or (2) if, because of the difference in age
bet ween the offender and the victim no rebuttable presunption exists
under (e) of this subsection;

(H) Chapter 9.68A RCW

(1) Any predecessor or antecedent statute for the offenses listed
in (b)(iii)(A through (H of this subsection;

(J) Any statute from any other jurisdiction that describes an
of fense anal ogous to the offenses listed in (b)(iii)(A) through (H) of
t his subsecti on.

This subsection (2)(b) shall not apply when (c) or (e) of this
subsection applies.

(c) If a parent has been found to be a sexual predator under
chapter 71.09 RCW or under an analogous statute of any other
jurisdiction, the court shall restrain the parent fromcontact with a
child that would otherw se be allowed under this chapter. |f a parent
resides with an adult or a juvenile who has been found to be a sexual
predat or under chapter 71.09 RCWor under an anal ogous statute of any
other jurisdiction, the court shall restrain the parent from contact
with the parent's child except contact that occurs outside that
person's presence.

(d) There is a rebuttable presunption that a parent who has been
convicted as an adult of a sex offense listed in (d)(i) through (ix) of
this subsection poses a present danger to a child. Unless the parent
rebuts this presunption, the court shall restrain the parent from
contact with a child that would otherwise be allowed under this
chapter:

(i) RCW 9A.64.020 (1) or (2), provided that the person convicted
was at |east five years older than the other person

(ii) RCWO9A. 44.073;

(1i1) RCW 9A. 44.076, provided that the person convicted was at
| east eight years older than the victim

(1v) RCWO9A. 44.079, provided that the person convicted was at | east
ei ght years older than the victim

(v) RCWOA. 44, 083;

(vi) RCWO9A. 44.086, provided that the person convicted was at | east
ei ght years older than the victim

(vii) RCWO9A. 44.100;

p. 7 ESHB 1934
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(viii) Any predecessor or antecedent statute for the offenses
listed in (d)(i) through (vii) of this subsection;

(1x) Any statute from any other jurisdiction that describes an
of fense analogous to the offenses listed in (d)(i) through (vii) of
t his subsecti on.

(e) There is a rebuttable presunption that a parent who resides
with a person who, as an adult, has been convicted, or as a juvenile
has been adjudi cated, of the sex offenses listed in (e)(i) through (iXx)
of this subsection places a child at risk of abuse or harm when that
parent exercises visitation in the presence of the convicted or
adj udi cated person. Unl ess the parent rebuts the presunption, the
court shall restrain the parent from contact wwth the parent's child
except for contact that occurs outside of the convicted or adjudicated
person's presence:

(i) RCW 9A.64.020 (1) or (2), provided that the person convicted
was at |east five years older than the other person

(ii) RCWO9A. 44.073;

(1i1) RCW 9A 44.076, provided that the person convicted was at
| east eight years older than the victim

(1v) RCWO9A. 44.079, provided that the person convicted was at | east
ei ght years older than the victim

(v) RCWOA. 44.083;

(vi) RCWO9A. 44.086, provided that the person convicted was at | east
ei ght years older than the victim

(vii) RCWO9A. 44.100;

(viii) Any predecessor or antecedent statute for the offenses
listed in (e)(i) through (vii) of this subsection;

(i1x) Any statute from any other jurisdiction that describes an
of fense analogous to the offenses listed in (e)(i) through (vii) of
this subsection

(f) The presunption established in (d) of this subsection may be
rebutted only after a witten finding that:

(1) I'f the child was not the victimof the sex offense conmtted by
t he parent requesting visitation, (A) contact between the child and the
of fending parent is appropriate and poses mnimal risk to the child,
and (B) the offending parent has successfully engaged in treatnent for
sex offenders or is engaged in and maki ng progress in such treatnent,

ESHB 1934 p. 8
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if any was ordered by a court, and the treatnent provider believes such
contact is appropriate and poses mninmal risk to the child; or

(ii) If the child was the victimof the sex offense commtted by
t he parent requesting visitation, (A) contact between the child and the
of fending parent is appropriate and poses mnimal risk to the child,
(B) if the childis in or has been in therapy for victins of sexua
abuse, the child' s counselor believes such contact between the child
and the offending parent is in the child' s best interest, and (C) the
offending parent has successfully engaged in treatnent for sex
of fenders or is engaged in and making progress in such treatment, if
any was ordered by a court, and the treatnent provider believes such
contact is appropriate and poses mnimal risk to the child.

(g) The presunption established in (e) of this subsection may be
rebutted only after a witten finding that:

(1) I'f the child was not the victimof the sex offense conmtted by
the person who is residing with the parent requesting visitation, (A)
contact between the child and the parent residing with the convicted or
adj udi cated person is appropriate and that parent is able to protect
the child in the presence of the convicted or adjudicated person, and
(B) the convicted or adjudicated person has successfully engaged in
treatnment for sex offenders or is engaged in and making progress in
such treatnent, if any was ordered by a court, and the treatnent
provi der believes such contact is appropriate and poses mnimal risk to
the child; or

(ii) If the child was the victimof the sex offense commtted by
the person who is residing with the parent requesting visitation, (A
contact between the child and the parent in the presence of the
convi cted or adjudicated person is appropriate and poses mninal risk
to the child, (B) if the child is in or has been in therapy for victins
of sexual abuse, the child' s counselor believes such contact between
the child and the parent residing with the convicted or adjudicated
person in the presence of the convicted or adjudicated personis in the
child' s best interest, and (C) the convicted or adjudicated person has
successfully engaged in treatnent for sex offenders or is engaged in
and maki ng progress in such treatnent, if any was ordered by a court,
and the treatnment provider believes contact between the parent and
child in the presence of the convicted or adjudicated person is
appropriate and poses mninmal risk to the child.

p. 9 ESHB 1934
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(h) If the court finds that the parent has net the burden of
rebutting the presunption under (f) of this subsection, the court may
all ow a parent who has been convicted as an adult of a sex offense
listed in (d)(i) through (ix) of this subsection to have visitation
with the child supervised by a neutral and independent adult and
pursuant to an adequate plan for supervision of such visitation. The
court shall not approve of a supervisor for contact between the child
and the parent unless the court finds, based on the evidence, that the
supervisor is willing and capable of protecting the child from harm
The court shall revoke court approval of the supervisor upon finding,
based on the evidence, that the supervisor has failed to protect the
child or is no longer wlling or capable of protecting the child.

(1) If the court finds that the parent has net the burden of
rebutting the presunption under (g) of this subsection, the court may
allow a parent residing with a person who has been adjudicated as a
juvenile of a sex offense listed in (e)(i) through (ix) of this
subsection to have visitation with the child in the presence of the
person adjudicated as a juvenile, supervised by a neutral and
i ndependent adult and pursuant to an adequate plan for supervision of
such visitation. The court shall not approve of a supervisor for
contact between the child and the parent unless the court finds, based
on the evidence, that the supervisor is wlling and capable of
protecting the child fromharm The court shall revoke court approval
of the supervisor wupon finding, based on the evidence, that the
supervisor has failed to protect the child or is no |longer willing or
capabl e of protecting the child.

(j) If the court finds that the parent has net the burden of
rebutting the presunption under (g) of this subsection, the court may
allow a parent residing with a person who, as an adult, has been
convicted of a sex offense listed in (e)(i) through (ix) of this
subsection to have visitation with the child in the presence of the
convicted person supervised by a neutral and independent adult and
pursuant to an adequate plan for supervision of such visitation. The
court shall not approve of a supervisor for contact between the child
and the parent unless the court finds, based on the evidence, that the
supervisor is willing and capable of protecting the child from harm
The court shall revoke court approval of the supervisor upon finding,

ESHB 1934 p. 10
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based on the evidence, that the supervisor has failed to protect the
child or is no longer wlling or capable of protecting the child.

(k) A court shall not order unsupervised contact between the
of fendi ng parent and a child of the offending parent who was sexual ly
abused by that parent. A court nmay order unsupervised contact between
the offending parent and a child who was not sexually abused by the
parent after the presunption under (d) of this subsection has been
rebutted and supervised visitation has occurred for at |east two years
with no further arrests or convictions of sex offenses involving
chil dren under chapter 9A 44 RCW RCW 9A. 64.020, or chapter 9.68A RCW
and (i) the sex offense of the offending parent was not commtted
against a child of the offending parent, and (ii) the court finds that
unsupervi sed contact between the child and the offending parent is
appropriate and poses mnimal risk to the child, after consideration of
the testinony of a state-certified therapist, nental health counsel or,
or social worker with expertise in treating child sexual abuse victins
who has supervised at | east one period of visitation between the parent
and the child, and after consideration of evidence of the offending
parent's conpliance with comrunity supervision requirenments, if any.
| f the offending parent was not ordered by a court to participate in
treatnent for sex offenders, then +the parent shall obtain a
psychosexual eval uati on conducted by a certified sex of fender treatnent
provider or a certified affiliate sex offender treatnment provider
indicating that the offender has the |lowest |ikelihood of risk to
reoffend before the court grants unsupervised contact between the
parent and a chil d.

(1) A court may order unsupervised contact between the parent and
a child which may occur in the presence of a juvenile adjudicated of a
sex offense listed in (e)(i) through (ix) of this subsection who
resides with the parent after the presunption under (e) of this
subsection has been rebutted and supervised visitation has occurred for
at least two years during which tinme the adjudicated juvenile has had
no further arrests, adjudications, or convictions of sex offenses
i nvol ving children under chapter 9A. 44 RCW RCW 9A. 64.020, or chapter
9.68A RCW and (i) the court finds that unsupervised contact between
the child and the parent that may occur in the presence of the
adj udicated juvenile is appropriate and poses mnimal risk to the
child, after consideration of the testinony of a state-certified

p. 11 ESHB 1934
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t herapi st, nental health counselor, or social worker with expertise in
treatnent of child sexual abuse victinms who has supervised at | east one
period of visitation between the parent and the child in the presence
of the adjudicated juvenile, and after consideration of evidence of the
adj udi cated juvenile's conpliance with comunity supervision or parole
requirenments, if any. If the adjudicated juvenile was not ordered by
a court to participate in treatnment for sex offenders, then the
adj udi cated juvenile shall obtain a psychosexual eval uation conducted
by a certified sex offender treatnment provider or a certified affiliate
sex offender treatnent provider indicating that the adjudicated
juvenile has the |l owest |ikelihood of risk to reoffend before the court
grants unsupervi sed contact between the parent and a child which may
occur in the presence of the adjudicated juvenile whois residing with
t he parent.

(m (i) The limtations inposed by the court under (a) or (b) of
this subsection shall be reasonably calculated to protect the child
fromthe physical, sexual, or enotional abuse or harmthat could result

if the child has contact with the parent requesting visitation. [If the
court expressly finds based on the evidence that Ilimtations on
visitation with the child will not adequately protect the child from

the harm or abuse that could result if the child has contact with the
parent requesting visitation, the court shall restrain the person
seeking visitation fromall contact with the child.

(i) The court shall not enter an order wunder (a) of this
subsection allow ng a parent to have contact with a child if the parent
has been found by clear and convincing evidence in a civil action or by
a preponderance of the evidence in a dependency action to have sexually
abused the child, except upon recommendation by an evaluator or
therapist for the child that the child is ready for contact with the
parent and will not be harmed by the contact. The court shall not
enter an order allowing a parent to have contact wwth the child in the
of fender's presence if the parent resides with a person who has been
found by clear and convincing evidence in a civil action or by a
pr eponder ance of the evidence in a dependency action to have sexually
abused a child, unless the court finds that the parent accepts that the
person engaged in the harnful conduct and the parent is willing to and
capabl e of protecting the child fromharmfromthe person

ESHB 1934 p. 12
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(iii1) If the court limts visitation under (a) or (b) of this
subsection to require supervised contact between the child and the
parent, the court shall not approve of a supervisor for contact between
a child and a parent who has engaged in physical, sexual, or a pattern
of enotional abuse of the child unless the court finds based upon the
evi dence that the supervisor accepts that the harnful conduct occurred
and is willing to and capable of protecting the child fromharm The
court shall revoke court approval of the supervisor upon finding, based
on the evidence, that the supervisor has failed to protect the child or
is nolonger willing to or capable of protecting the child.

(n) If the court expressly finds based on the evidence that

contact between the parent and the child will not cause physical,
sexual, or enotional abuse or harm to the child and that the
probability that the parent's or other person's harnful or abusive
conduct will recur is so renpote that it would not be in the child's

best interests to apply the limtations of (a), (b), and (m (i) and
(tit) of this subsection, or if the court expressly finds that the
parent's conduct did not have an inpact on the child, then the court
need not apply the limtations of (a), (b), and (m (i) and (iii) of
this subsection. The weight given to the existence of a protection
order issued under chapter 26.50 RCWas to donestic violence is within
the discretion of the court. This subsection shall not apply when (c),
(d), (e), (f), (9, (h)y, (i), (), (k), (1), and (m(ii) of this
subsection apply.

(3) (( Ary—person—may—petitton—the—couwrt—for—vistation—rights—at

£4)y)) The court may nodify an order granting or denying visitation
rights whenever nodification would serve the best interests of the
child. Modification of a parent's visitation rights shall be subject
to the requirenents of subsection (2) of this section.

((65))) (4) For the purposes of this section:

(a) "A parent's child" neans that parent's natural child, adopted
child, or stepchild; and

(b) "Social worker" nmeans a person with a master's or further
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advanced degree froma social work educational program accredited and
approved as provided in RCW18. 320. 010.

NEW SECTION. Sec. 7. RCW 26.09.240 (Visitation rights--Person
ot her than parent--G andparents' visitation rights) and 1996 ¢ 177 s 1,
1989 ¢ 375 s 13, 1987 c¢ 460 s 18, 1977 ex.s. ¢ 271 s 1, & 1973 1st
ex.s. ¢ 157 s 24 are each repeal ed.

NEW SECTION. Sec. 8. Sections 1 through 5 of this act constitute
a new chapter in Title 26 RCW

~-- END ---
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